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maximum of what they could support in the absence of a global regulation of certain issues
essential to ensure a fair international competition and sustainable trade. This would
advocate for the necessity to better coordinate trade talks with global talks on these other
issues (social and environmental rules, consistency with other international agreements in
this regard, but also competition, investment...). Such a forward-looking commitment would
probably not be specific to agriculture, given the broader reach of such a ‘regulation
agenda'. The EC could build on the credibility capitalized during the Doha Round in order to
push for such a Round.

It may not be possible to find an agreement solely by adjusting the current package, and
additional political steps may probably be necessary. The possibility of a 'mini-package’
would seem remote, but a standstill pledge with voluntary commitments by Members to
refrain from taking trade-restricting measures could be anticipated.

Director General Lamy stated that a 'two-track’ approach could be envisaged, combining
negotiations based on the draft modalities and bilateral or plurilateral discussions in order
to get greater clarity about the flexibilities that would be used and the actual concessions
that would result from the modalities.

Besides, Members are likely to continue pursuing by other means what they would not
obtain through negotiations, e.g. through bilateral agreements, non-tariff measures and
disputes. With regard to the latter, the EC could examine the opportunity to target
agricultural regimes of other WTO countries which would likely be inconsistent with the
rules of the AoA and the SCM agreements.

Potential actions and changes to the CAP

The CAP has taken a clear market orientation and it would be very difficult, both under the
Doha disciplines and in view of the position of several Member States in favour of a 'CAP
light', to make a complete shift backwards. Besides, the tight amber, blue and OTDS
ceilings would also largely prevent payments linked to price fluctuations (which would in
addition be vulnerable to WTO challenges).

The Health Check has confirmed and completed the main orientations of the post-2003 CAP
and it remains to be seen how it will be implemented, especially how Member States will
make use of their 'tool box' and how the Commission will manage interventions. Some
observations can be made as to the margins for reinforcing existing tools if it was deemed
necessary in view of the market conditions and the international context.

Concerning the SFP, if it was to be changed in the future, e.g. in order to address more
fundamentally allocations of payments across the EC (a question which is likely to be on
the table of the next CAP reform), the new constraint of the green box envisaged in the
DDA could lead to consider significant changes, and not just updates of payment
entitlements.

It could also be envisaged to reinforce crop insurance schemes, and it should then be
examined how the extended schemes could fit within domestic support boxes (e.g. the non-

product specific de minimis threshold) and with the OTDS ceiling.

Increases in the levels of interventions within the AMS limit could also be made, they would
however have to be made consistently with possible increases of other trade-distorting
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boxes, since Doha OTDS limits would prevent raising those categories of supports too close
to their respective ceilings.

The EC would also have some possibilities, if necessary, to increase blue box payments (i.e.
the 3.5% ceiling for article 68 payments and/or premiums to suckler cows and ewes and
goats). However, like for the amber box, the OTDS ceiling would have to be taken into
account.

In view of the elimination of export subsidies, the EC could increase support to promote
agricultural and food products on the EC market and in third countries (which are notified in

the green box).

Finally, ways to better protect the interests of the European agriculture and agro-industry
in its future environment may be explored.
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INTRODUCTION

The failure of the WTO negotiations held in July 2008 confirmed that, in the Doha Round,
just like the preceding Round, agriculture remains one of the stumbling blocks of
multilateral trade negotiations.

Agriculture was integrated in the WTO framework by the Uruguay Round agreement on
agriculture (AoA), with the long-term objective, according to the preamble of this
agreement, “to establish a fair and market-oriented agricultural trading system” through
“progressive reductions in agricultural support and protection” having regards to “non-trade
concerns” and taking into account “the particular needs and conditions of developing
country Members™.

WTO Members' commitments were intended to contribute to the elimination of trade
distortions and to the stabilization of world prices. However, the implementation of the AoA
has given mixed results. While tariffs and subsidies were bound and subject to reduction
commitments, some developed countries have kept substantial border protections and
subsidies. Besides, while some developing countries became important agricultural
exporters, others were destabilized (for several reasons) by the competition from more
competitive or subsidized agricultures.

The Doha Round initiated in 2001 was deemed to be a ‘development round'. Developed
countries would have to make important concessions on agriculture and developing
countries would only make concessions consistent with the necessity for them to implement
policies pursuing their objectives of development, food security and poverty reduction.
Furthermore, the principle of 'single undertaking' would be maintained, i.e. there would be
no deal until there would be an agreement on all aspects of the Doha mandate.

After the failure of the Cancun ministerial conference in 2003, it clearly appeared that the
establishment of a detailed mandate was a necessary precondition before any deal could be
envisaged, especially for the negotiations on agriculture and non-agricultural market access
(NAMA). WTO Members agreed, in July 2004, on a 'framework for establishing modalities
on agriculture'.

On these bases, discussions were held and progress continued to be made, especially in
2008, as reflected in the successive versions of the 'draft modalities'. However, to date, no
agreement could be found on agriculture.

The difficulties around the agricultural negotiations have several reasons:

First of all, the agricultural negotiations oppose groups of countries which have very
different agricultural models.

Agricultural exporting countries naturally advocate for an increased market access and
reduced protections. Most of these countries are Members of the Cairns group.?

1 See Decision of the General Council of 1st August 2004, WT/L/579.
2 The Cairns group is composed of: Argentina, Australia, Bolivia, Brazil, Canada, Chile, Colombia, Costa Rica,
Guatemala, Indonesia, Malaysia, New Zealand, Paraguay, Peru, Philippines, South Africa, Thailand, Uruguay.
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Other countries, which protect their agriculture and support a 'multifunctional’ agriculture,
are not ready to accept liberalization concessions that would undermine their agricultural
model and advocate for disciplines that take into account non-trade concerns. These
countries are mainly the G10° and the so-called 'friends of multifunctionnality’.*

In the same logic, numerous developing countries -including emerging countries such as
India and China- request a specific protection that would allow them to develop or maintain
their agricultural sector. WTO Members have recognized, in the 2004 Framework
agreement, that agriculture was of crucial importance for economic development.

Overall, it is striking to note that a majority of participants is concerned with its ability to
maintain an agricultural sector and to ensure the food security of their populations.

Two WTO Members have a critical position in the negotiations: the EC and the US. The two
Members have developed agricultural models, based on support programs and border
protections, which stimulated production and led them to export on world markets, with
export subsidies or programs if necessary. By their size and standard of living, they are
also important import markets. The EC and the US are the two biggest importers and
exporters of agricultural products.

The EC and the US are under a strong pressure to open their markets and reduce their
support regimes. The US favours an ambitious formula for reducing tariffs, which is a
condition for them to accept an important cut in their subsidies. The EC is ready to
eliminate its export subsidies if disciplines on other forms of export incentives are tabled,
and it is ready to make general concessions in market access and domestic support,
provided that it has the possibility to maintain specific tariff protections and legitimate
supports and obtain a better protection of geographical indications.

The challenge of agricultural negotiations is thus to find a compromise between progressive
liberalization and the maintenance by WTO Members of agricultural policies that respond to
the needs and expectations of their populations.

Another difficulty is the close link between agriculture and NAMA negotiations. The
conclusion of a Doha deal lies in a compromise between a small group of developed and
emerging country Members, on an ‘exchange rate' between market access in agriculture
and market access in NAMA. This group comprises in particular the EC, the US, Brazil,
India, China, Japan and Australia (the so-called G7).

Furthermore, the Doha round has seen, more than ever before, the active involvement of a
growing number of countries, and in particular emerging countries which have become
important import and export markets. By contrast with the Uruguay Round, a deal implies
to find compromises between a bigger number of key negotiators.

Finally, a number of other issues are also important in the balance of a deal, and especially
the negotiations on services, which are not as advanced as those on agriculture and NAMA.

Despite the failure to reach an agreement in July 2008, the work undertaken in 2008 has
been considerable, and some key Members, and especially the EC and the US, have made

% The G10 gathers Bulgaria, South Korea, Iceland, Israel, Japan, Liechtenstein, Mauritius, Switzerland, Taiwan
and Japan.

4 The *friends of multifunctionnality' include the EC, Switzerland, Norway, Japan, Korea and Mauritius.
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notable concessions in order to reach a compromise. This has led to a 'package’ that could
be a plausible basis for a deal.

In this context, the purpose of the present study is, firstly to give an overview of the 2008
negotiations (part 1), then to assess the implications of the proposals of the EC and the US
for their respective agricultural policies (part 2), and finally to draw conclusions and
recommendations concerning the EC's future negotiating position and the future CAP
(part 3).
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PART ONE: Overview of the 2008 WTO negotiations on
agriculture

2008 was a year of intense negotiations in the ‘history' of the Doha Round. The progress
was reflected in the so-called “draft modalities”, a document prepared by the chair of the
Special session of the Committee on Agriculture and reflecting the state of play of
discussions between WTO members on the various issues of the agricultural negotiations.
The modalities are intended to serve as a basis for the adoption by WTO Members of their
schedule of concessions, and for amending the AoA in order to set in stone the agreed
disciplines. In 2008, these draft modalities were subject to four revisions, in February, May,
July and December.

In July, discussions focussed particularly on certain key issues in agriculture and NAMA, on
which an agreement had to be found before any deal could be envisaged.

Despite considerable progress, no agreement could be reached on this ‘package’, and a
number of other important issues could not be solved. Intense discussions continued
nevertheless from September 2008. The July 'package’ and subsequent work was then
captured for the most part in a new version of the draft modalities released in December.

Chapter 1 presents the framework of the agricultural negotiations. Chapter 2 analyses the
outcome of the July negotiations. Chapter 3 focuses on the work that was captured in the
revised draft modalities of 6 December 2008 and the remaining disagreements.

Chapter 1: Framework of the agricultural negotiations

The framework of the agricultural negotiations is reflected in the draft modalities. The four
versions of the draft modalities issued in 2008 show the notable progress that was made
that year, since most of the brackets that were put around controversial language or key
numbers were progressively removed.

Like the preceding versions, the text is articulated around the three 'pillars' of the AoA:
domestic support, market access, and export competition. In brief:

- it presents formulas for reducing tariffs and subsidies, as well as flexibilities to these
formulas for particular countries or groups of countries;

- it envisages the elimination of export subsidies and presents reinforced disciplines for
export credits, food aid and State-trading enterprises;

- it contains special and differential provisions in order to impose less stringent disciplines
on developing country Members, and differentiates between various sub-categories of
developing countries.

The modalities show that for the most contentious issues, i.e. those where the logic of

liberalisation and the logic of protection collide the most, flexibilities have been requested
by groups of countries (or tailored to specific countries) but have been themselves
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mitigated at the request of other countries fearing that they would neutralize liberalisation
disciplines. This has resulted in very complex and detailed modalities, which makes it
difficult to assess their implications.

1. Domestic support

Numerous countries deem necessary to support their agriculture, in order to ensure
protection against the instability of agricultural markets, to promote rural development
and, more generally to promote an agricultural model. However, WTO Members have
recognised that trade-distorting domestic supports had to be reduced. An underlying
concern is also that WTO Members (developed and developing) have very different
capacities to support their agriculture.

The current AoA establishes a framework of reduction (but not elimination) of domestic
support, distinguishing between different categories according to their trade distorting
effects.

The domestic support ‘boxes’

e Amber box: subsidies having a direct distorting effect on production and trade.
They are subject to reduction commitments.

e De minimis: subsidies which do not exceed a certain share of the total value of
production during the relevant year (for developed countries, 5% for product-
specific support and 5% for non-product specific support, i.e. 10% in total). They
are not subject to reduction commitments.

e Green box: subsidies having no or at least minimal trade-distorting effects
(described in annex 2 of the current AoA). They are not subject to reduction
commitments.

e Blue box: direct payments subject to certain production limitations. They are not
subject to reduction commitments.

Under the AoA disciplines, several developed country Members have been able to maintain
significant levels of domestic support.

WTO Members agreed to make substantial additional reductions in trade-distorting
domestic support. The draft modalities envisage cuts in all trade-distorting boxes, and new
constraints on the overall reduction of trade-distorting boxes and product-specific limits.
But they also contain certain flexibilities, as well as special provisions for developing
countries in order to allow them supporting and developing their agricultural sector.
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1.1. Substantial reductions in trade-distorting domestic support

1.1.1. Amber box
a) Reduction of the total Aggregate Measurement of Support (total AMS)

Under the AoA, WTO Members had to reduce their level of trade-distorting support (the so-
called 'total AMS") by 20%. This 'bound’' permitted ceiling was not a strong constraint for
the main subsidizing Members, which usually applied lower levels of support.

WTO Members agreed on an additional reduction of the levels of bound support, according
to a tiered formula by which higher reductions would be applied to Members depending on
their levels of bound support. The July draft modalities foresee the following formula®:

Tier (billion US dollars) Reduction
More than 40 70%
15-40 60%
0-15 45%

As a result of this formula, the EC would fall in the highest tier, the US and Japan would fall
in the second tier (but Japan's ceiling would actually be cut by 70% after application of
another discipline) and all the other Members in the last tier.

Furthermore, the EC, US and Japan would have to make a 25% cut from the beginning of
implementation, and the remaining in equal annual steps over 5 years.

b) Product-specific AMS limits

Under the AoA, some Members, and in particular the US, have been able to increase their
support to certain products while decreasing their total AMS. In order to prevent such a
circumventing effect, it was agreed to cap product-specific AMS at their average level
during the AoA implementation period (1995-2000).° However, the US requested a specific
base period that would be less constraining for them.’

1.1.2. Reduction of the de minimis exemption

The draft modalities provide for a significant reduction of the existing de minimis support
exemption. For developed countries, a 50% cut was proposed® (which means, for product-
specific and non product-specific de minimis, a total of 5% instead of 10% currently).

1.1.3. Blue box: a new category and new caps

Under the current AoA, the blue box, which was originally tailored to certain EC and US
payments with production limits or partial decoupling, allowed Members -especially Japan -
to reform their agricultural subsidies and to shift support from the amber to the blue box.

See para.13 of the July modalities.

See para.22 of the July modalities.

For the US, product-specific AMS limits would be calculated on the basis of total product-specific AMS in the
1995-2000 period but shared according to the average level of each product-specific AMS in the 1995-2004
period (see para.23 of the July modalities).

See para.30 of the July modalities.
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In the Doha negotiations, the US, which initially favoured the capping of the blue box, then
envisaged to also secure a shift of its counter-cyclical payments in the blue box, and to this
end, it requested the elimination of the condition to limit production.

Eventually, the draft modalities envisage to extend the scope of the blue box but to
introduce budgetary constraints. On the one hand, a new blue box would be created, for
payments which would not require limitations of production but would be based on a fixed
amount of production.® On the other hand, the blue box would also be subject, by contrast
with the current AoA, to budgetary caps:

- it would be limited to 2,5% of the value of production during the 1995-2000 base
period;*°

- product-specific limits would be introduced in order to avoid increases in particular
products. These limits would be the average spent during the 1995-2000 period. For
the US, however, a distinct modality would apply.**

1.1.4. Overall reduction of trade-distorting support (OTDS): a tiered formula

WTO Members agreed to introduce a new discipline, consisting of an overall reduction of all
trade-distorting supports (OTDS), including the amber box, de minimis and the blue box.*?

This discipline, and the figures of maximal level of support that would be allowed in the
end, have been a key issue in the negotiations (especially for the US OTDS). Reductions
would be made according to a tiered formula similar to the amber box. The July draft
modalities present the following ranges for the cuts:

Tier (billion US dollars) Reduction
More than 60 [75-85]%
10-60 [66-73]%

0-10 [50-60]%

Again, the EC would fall in the highest tier, the US and Japan in the second tier, and all the
other Members in the lower tier. Moreover, the EC, US and Japan would have to make a
33,3% cut from the first day (the other Members having to make a 25% cut) and the
remaining reductions would be implemented annually over 5 years.*®

1.2. Green box: more stringent but also more adjusted criteria

Despite criticism by some countries which were arguing that green box measures have
more than 'minimal’ effects on trade, the green box will remain exempt from reduction
commitments. However, criteria for the various categories that are used by developed

See para.35 of the July modalities.

For Members -such as Norway- which have placed more than 40% of domestic support in the blue box in
1995-2000, a lesser reduction would be allowed (the percentage applicable to their amber box would be
applied). See para.39 of the July modalities.

The limits could be more than the maximums calculated on the basis of the 2002 Farm Bill (10 or 20%). See
paras.40-42 of the July modalities.

See para.l of the July modalities.

See para.5 of the July modalities.

10

11

12
13
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countries have been modified in order to be more stringent. In particular, the draft
modalities propose that, for decoupled income support, structural adjustment and regional
assistance programs, the period on which payments are based, which currently has to be
'fixed' under the Ao0A, be also 'unchanging’', so that producers may not anticipate future
changes in payments and modify their production decisions accordingly. However, an
exceptional update would be possible, "provided that producer expectations and production
decisions are unaffected", and that the updating shall not have the effect of circumventing
the fundamental criteria of the green box.'* A footnote to the text also foresee the
possibility, within a system involving several payments with different base periods (typically
the EC), to make a change once in the type of payment (this provision will be presented in
more details in part 2).

The draft modalities also envisage a reinforcement of the monitoring requirements: green
box measures would be subject to an extended notification requirement, including a more
detailed description of the measure and its budgetary outlay.*

1.3. Special provisions for developing countries

According to the draft modalities, developing countries would benefit from flexibilities in all
categories of domestic support. For trade-distorting support, the draft modalities foresee
lesser reductions and longer implementation periods. For the green box, the draft
modalities also foresee increased possibilities to allow development programs (for food
security, farmers' livelihood and rural development) and flexibilities in the use of several
categories. Least developed countries, net food importing countries, 'small and vulnerable
economies' (SVEs)'® and recent new Members would be granted additional flexibilities.

In addition, special provisions would apply for cotton, which has become the symbol of the
damages that subsidies can cause to the agricultures of poor countries. WTO Members have
agreed to cut subsidies to cotton 'in a more ambitious manner' and over a shorter period of
time. To this end, the draft modalities present specific reductions on AMS and blue box
support of developed countries.

2. Market access

Market access disciplines have an impact on trade flows, since tariff cuts further expose
domestic producers to competition from imports, but they also have an impact on support
policies, either because market measures like interventions have to be adapted to the
resulting price decreases, or, especially for developing countries, because they entail a loss
of tariff revenues and thus a reduced financial capacity to support the agricultural sector.

An important change under the AoA has been the conversion of agricultural import barriers
into tariffs. Maximum tariffs (so-called 'bound tariffs') were set and WTO Members had to
reduce them by an average of 36% with a minimum cut of 15% per product. However,
Members were able to maintain important tariff protections, either by setting 'generous’
tariff equivalents ('dirty tariffication") which were much higher than the applied tariffs (thus

14
15
16

See annex B of the July modalities.
See Annex M of the July modalities.
A list of the SVEs is included in the draft modalities.

23 PE 419.100



Policy Department B: Structural and Cohesion Policies

giving them margins to raise tariffs if necessary) or by maintaining high tariffs on certain
products.

In the Doha Round, WTO Members agreed to impose a new reduction of bound tariffs in
view of a 'substantial amelioration' of market access. They also recognised that, in order to
reach consensus on tariff reductions, it was necessary to allow Members to maintain some
protections for 'sensitive' products. Besides, a major element of the development Round
was to allow developing countries to have special tariff instruments to protect their
agriculture. Overall, the challenge in the market access pillar is to find a balance between
these reductions and protections.

2.1. A general increase in market access

In the Doha Round, Members agreed to establish a tariff reduction formula that would take
account of the level of tariffs, as well as rules on various tariff practices that impede market
access.

2.1.1. The tiered formula

Tariff reduction formulas
There is a variety of methods for negotiating tariff reductions:

e The Uruguay Round approach was based on flat-rate percentages and required a
36% average reduction with a 15% minimum reduction per product. This allowed
Members to maintain some high tariffs;

e The approach chosen in the Doha Round for agricultural tariffs is a tiered formula
with flat-rate percentages increasing at each tier. This is deemed to take account of
the different tariff structures of WTO Members and to ensure that the highest tariffs
are applied the highest reduction.

e The 'swiss formula' is a mathematical formula for reducing tariffs, which greatly
narrows the gap between high and low tariffs (it ‘harmonizes’ tariffs), with a
maximum final rate no matter how high the original tariff was. A coefficient is set,
which determines the extent of reductions and the maximum rates. The swiss
formula is used for the Doha negotiations concerning tariff cuts on industrial
products;

Members agreed on a tiered formula of reduction, where the percentage cuts would
increase at each tier. Despite some discussions, they agreed that the tariff cuts would apply
on bound tariffs, and not the tariffs that are actually applied by Members (that in some
cases are much lower than the permitted ceiling). Technical difficulties also had to be
solved concerning the conversion of specific tariffs in ad valorem equivalents (AVEs- i.e.
tariffs expressed as a percentage of the value of the product, see box below) for
determining in which tier they would fall.
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Concerning the formula itself, Members broadly agreed on the tiers and corresponding
reductions, but the cut in the highest tier (most protected products) remains contentious.
The July draft modalities present the following formula for developed countries®’:

Tier Reduction

Above 75% [(66) (73)]%
50-75% 64%
20-50% 57%
Below 20% 50%

Moreover, developed countries would have to make a minimum average cut of 54%
(inclusive of all reduction disciplines including sensitive treatment).*® Additional cuts would
have to be made if this average was not reached.

For developing countries, the reduction would be two-third of the reduction applicable to
developed country and there would be a maximum average cut, of 36%."°

2.1.2. Tariff escalation?®®

Several countries, and especially developing countries, complained about the practices of
certain WTO Members imposing higher tariffs on processed products than on raw materials,
in order to protect their processing industries. The draft modalities present a formula that
would apply to a list of primary products and their corresponding processed products.
These products would be subject to an additional tariff cut. There would be some
exceptions, in particular for sensitive products and also if the formula would reduce the
tariff for the processed product below that applicable to the primary product.

2.1.3. Tariff simplification®*

Some tariffs have complex forms and their simplification is deemed to make them more
predictable.

Tariffs forms

e An ad valorem tariff is a set percentage of the value of the good that is being
imported. When the international price of a good falls, so does the tariff, and the
protection is thus weakened. Conversely, when the price of a good rises, so does the
tariff (but then protection is less needed).

o A specific tariff is a tariff of a specific amount of money that does not vary with the
price of the good.

e Compound or mixed tariffs combine ad valorem and specific components.

e There can also be more complex tariffs, based on other variables (such as the
seasons for fruits and vegetables).

17
18
19
20
21

See para.61 of the July modalities.

See para.62 of the July modalities.

See paras.63-64 of the July modalities.
See paras. 81-87 of the July modalities.
See paras. 100-104 of the July modalities.
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The draft modalities provide that most of the bound tariffs would have to be expressed as
ad valorem in Members' Schedules, but a share could remain in a specific form. In any
case, the most complex tariffs would have to be converted into specific or ad valorem
tariffs.

2.1.4. Tariff quotas®?

Under the current AoA, a 'minimum market access' was granted and existing market access
was secured through tariff quotas (TRQs). In the draft modalities, it is foreseen to increase
this market access by significantly reducing in-quota tariffs, and by setting up mechanisms
to improve access when the quotas are underfilled.

2.2. Specific protections to take account of ‘sensitivities® and
development concerns

All WTO Members have recognized in principle the possibility, for developed and developing
countries, to maintain specific tariff protections for their agriculture. However, many
countries are concerned that these protections might ‘erode’ the increase in market access
deriving from the general disciplines, in particular the protections for developing (and
especially emerging) countries.

2.2.1. Protections available for all countries
a) Sensitive products®®

WTO Members, developed and developing, would be able to designate some products as
'sensitive’. These products would undergo smaller tariff cuts, but as a compensation, TRQs
for these products would be expanded (by a certain percentage of domestic consumption).

The proposed disciplines, which aim to find a compromise between maintaining protection
and nevertheless increasing access, shows the creation of complexity that results from
almost contradictory commitments.

The key elements of the proposal are as follows:

- WTO Members could designate a number of tariff lines as sensitive (between 4 and 6%
in the July draft, some countries which have a large number of products with high
tariffs- such as Iceland, Japan, Norway and Switzerland- requesting an additional
share). A bigger entitlement would entail a ‘'payment', e.g. an additional TRQ
expansion;

- any product could be designated as sensitive (but the July draft contains an option
according to which no tropical products could be designated as sensitive);

- Members could choose to deviate from the general tariff cut by one-third, half or two-
thirds, but a bigger deviation would entail a bigger TRQ expansion;
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See paras. 105-116 of the July modalities.
See paras. 71-80 of the July modalities.
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- the issue of TRQ expansion has raised another difficulty: while sensitive products would
be identified at the tariff line level (6 or 8-digit codes of the Harmonized System), the
domestic consumption data for the calculation of the TRQ expansion is, in a lot of cases,
only available for the product category (which includes many tariff lines). For example,
the product category ‘wheat' comprises 28 products at a 6-digit HS level (including
basic grains, flour, and highly processed products like bread or pasta). The more
detailed the products, the more difficult to calculate domestic consumption and the
expanded TRQ.

Some Members, such as the EC and the G10, advocated that the TRQ expansion should
be based on the domestic consumption for individual tariff lines. In contrast, exporting
Members argued for the calculation of TRQs for the whole product category in which the
tariff line belongs (which would result in a more important expansion). To overcome this
debate, a group of Members (including Australia, Brazil, Canada, Japan, the EU and the
US) has proposed a complex 'partial designation' methodology (included in the draft
modalities).?* A list of likely sensitive product categories has been established,
indicating the ‘core' (especially raw or basic goods) and 'non-core' (e.g. processed)
products within the category. Domestic consumption would first be calculated for the
whole category, then consumption would be estimated at the more detailed level. This
estimate would be based on the level of trade in that product within the category, but
adjusted to ensure that ‘core products’ (usually the most traded) would have the
biggest share of domestic consumption.?®

b) Tariff peaks

The question of 'tariff peaks' (high tariffs on specific products) has been linked to the one of
sensitive products. The draft modalities®® propose that a Member may be able to retain
tariffs that are still in excess of 100% after applying the general formula, only for the
products designated as sensitive. The draft also proposes that certain Members (lceland,
Japan, Norway and Switzerland) could do so for a share of non-sensitive products, subject
to a ’‘'payment’ (additional TRQ expansion for their sensitive products or a shorter
implementation period, or additional tariff cuts).

c) Special Agricultural Safeguard (SSG)?’

The special safeguard clause included in the AoA allows a Member to apply additional duties
when the volume of imports for a product exceeds a certain level or the price falls under a
certain level. By contrast with the general safeguard, the Member does not have to prove a
serious injury to the domestic industry concerned.

Despite a limited scope®®, the thresholds set in the AoA allowed certain Members to
frequently impose additional duties, leading exporting Members to request a drastic
revision of the SSG. Debates are on whether the SSG should be eliminated, phased out or
sharply reduced.
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See attachment Ai of the July modalities.

It should be noted that a specific method would be used for fruits and vegetables and dairy products.

See para. 76 of the July modalities

See paras 117-122 of the July modalities.

The special safeguard clause can be invoked solely for products for which there was a 'tariffication’, and for
which Members reserved in their Schedule the right to do so (the EC can use SSG for 539 tariff lines, the US
for 189, Canada for 150 and Japan for 121). It cannot be used for imports with tariff quotas.
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2.2.2. Special Protections available only for developing countries

Developing countries have a great diversity of tariff profiles. Some apply tariffs which are
well below their bound tariffs, as a result of regional agreements or conditional loans by
international institutions, or in order to provide access to affordable food for their
population. Some maintain high tariffs on a number of products, and in particular
commodities.

Developing countries would be required, under the market access disciplines, to cut their
bound tariffs. The margin (termed ‘water') between bound and applied tariffs would be
reduced, and their ability to raise tariffs to protect their agriculture would be weakened.
Hence, WTO Members have recognized, as reflected in the draft modalities, the necessity
for developing countries to avail of protections for domestic productions that are important
for their development. This is also a recognition that agriculture plays a crucial role in the
economic development of these countries.

However, these protections, which would apply to all developing countries, have met with
opposition from exporting countries, who fear that they would neutralize the market access
disciplines.

a) Special products?®

In addition to selecting sensitive products, developing countries would be able to designate
'special products' on the basis of criteria linked to food security, livelihood security and
rural development®, and that these products would be subject to lower tariff cuts.
Discussions focus on the number of tariff lines that could be designated (the July text refers
to 10-18%), the share that could be totally exempted from tariff cuts (the July text refers
to 6%), and the average cut that should be achieved (the July text refers to 10-14%).

b) Special Safeguard Mechanism (SSM)3!

The proposal to establish a special safeguard for developing countries lies on the fact that
many of them do not have effective access to existing commercial defence instruments
(antidumping, anti-subsidies actions, general or special safeguards).

The SSM would be available for all developing countries and all products. The triggers
would be based on volumes or prices, and the application of additional duties would be
subject to strict conditions in terms of duration and amount, according to tiered formulas
based on the importance of the volume or price variations.

One of the major concerns about the SSM is whether it could result in tariffs above the
ceilings agreed during the Uruguay Round (as further explained in chapter 2).
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See paras. 129-131 of the July modalities.

The draft modalities contain an illustrative list of indicators for the designation of special products (annex F).
Among these are: staple foods, foods for which an important part of domestic consumption is met by domestic
production, products that are produced by low-income and small farmers, or that are important for rural
economies, foods which represent a large share of households' expenditure.

31 see paras. 132-146 of the July modalities.
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2.2.3. Special and differential treatment

Special and differential treatment provisions are included in all the disciplines concerning
market access. In addition to the special products and SSM provisions, they provide for
flexibilities in the form of gentler cuts, longer implementation periods, or bigger
entitlements to specific protections (e.g. more sensitive products with more flexibilities in
the choice of deviations/TRQ expansion). In addition, some sub-groups would have extra
flexibilities: SVEs, recently-acceded Members and net food-importing countries. Least-
developed countries would be exempted from tariff cuts and would benefit from a duty-free
quota-free market access for most of their products.

The draft modalities also include provisions aimed at facilitating trade in products of
important export interest for developing countries.

For commodities, on which many exporting developing countries are dependent, the draft
modalities foresee a specific process in cases where the adverse effects of tariff escalation
have not been eliminated®, and encourage joint actions, including through international
commodity agreements.

Another issue is the market access for tropical and diversification products, which is linked
to the one of products benefiting from long-standing tariff preferences (since many
products are potentially covered by both disciplines). The draft modalities contain
provisions to ensure the 'fullest liberalization' of tropical products on the one hand, and to
prevent the ‘erosion’ of preferences (i.e. when the general tariff reductions reduce the
margin between the tariff applied to all Members and the preferential -lower- tariff applied
to certain developing countries- mainly the ACP countries) on the other hand. However,
these disciplines may overlap for several products (especially bananas), and strongly
oppose developing countries which benefit from preference and developing countries which
do not.

Finally, it should be mentioned that several initiatives have been launched during the Doha
Round in order to allow developing countries to benefit from the opening of markets. The
'Aid for trade' programme was created in 2001, with the aim of assisting developing
countries in the improvement of their supply capacity and trade-related infrastructure, in
order for them to implement and benefit from WTO Agreements, and expand trade. The
'Aid for trade' was subject to a new impulse during the 2005 Hong-Kong Ministerial
conference. Members also agreed, in Hong-Kong, to better support the "Integrated
Framework for Trade-Related Technical Assistance to Least-Developed Countries” (an
initiative which was launched in 1997 by six multilateral organisations®?).

3. Export competition

In addition to domestic support and market access, agricultural trade liberalization is also
concerned with export competition, a sector which led to some important WTO disputes.
The elimination of export subsidies, considered most trade-distorting, was a major request
of developing countries. The EC, which is one of the main users of export subsidies, agreed

32 Members ‘shall’ engage discussions with the developing country Members concerned in order to find a solution

(including to 'undertake' additional tariff cuts)
These institutions are: the IMF, the International Trade Centre, UNCTAD, the UNDP, the World bank and the
WTO.
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to phase them out, provided that equivalent disciplines would be imposed on other forms of
export incentives, and especially export credits (used in particular by the US), agricultural
state trading enterprises (used in particular by Australia, New-Zealand and Canada). WTO
Members also agreed to regulate food aid (used on a wide scale in the US), in order to
avoid its use for commercial purposes and the resulting destabilization of markets in the
beneficiary countries.

3.1. Progressive elimination of export subsidies®*

According to the draft modalities, developed countries would eliminate their export
subsidies by 2013 (and immediately for cotton). They would make a cut in budgetary
outlays (the maximum permissible amount) of 50% by 2010. For the reduction of volumes,
the July draft modalities still present two options: they would either be progressively
reduced or maintained at a certain level. In addition, no export subsidies could be granted
to new markets or new products.

3.2. Export credits, export credit guarantees and insurance
programmes®°

According to the draft modalities, only export financing programmes with a repayment term
of less than 180 days would be allowed. In addition, the programs would have to be self-
financing (i.e. premiums would be charged).

3.3. Agricultural exporting state trading enterprises (STEs)3°

The privileges granted to STEs (such as financing facilities, government underwriting of
losses) would be progressively eliminated. A contentious question is whether export
monopoly powers would be eliminated or just disciplined.

3.4. Special and differential treatment

Developing countries would benefit from longer implementation periods, more flexible
disciplines, and the possibility to maintain or use export monopoly powers for their STEs,
especially for food security purposes.

3.5. International food aid®’

Food aid, although an essential element of development policies, is sometimes used to
export subsidized products and entails disturbances in the markets of beneficiaries. Despite
disciplines included in the AoA, the provision of food aid has been regularly associated with
commercial exports, especially in the US. The proposed disciplines in the draft modalities
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See paras. 152-154 of the July modalities.
See Annex J of the July modalities.

See Annex K of the July modalities.

See Annex L of the modalities.
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aim at preventing commercial displacement of food aid, while ensuring that and adequate
level of food aid is maintained, especially in emergency cases.

Emergency food aid would be in a "safe box™ with more lenient disciplines but under a
procedure involving relevant international organizations. Food aid provided in non-
emergency situations would have to meet more stringent requirements. In-kind food aid
and its monetization®®, deemed to be potentially trade-distorting, would be subject to
additional disciplines (but would not be forbidden).

4. Other issues

4.1. Export restrictions®®

The AoA contains a provision allowing Members, under certain conditions, to impose export
restrictions to prevent or relieve critical food shortages.*® This issue has become critical, as
several countries have recently been using export restrictions after the increase of food
prices, in order to secure the needs of their population.

The draft modalities propose to reinforce the consultations and surveillance of these
measures, and to introduce limits on their duration.

The issue of differential export taxes (DETs) should also be mentioned. DETs impose a
higher tax on raw products than on processed products in order to encourage exports of
the latter and compensate for tariff escalation in importing countries. While the initial
version of the draft modalities was referring to their elimination (which is advocated by
several Members in view of the fact that tariff escalation would be subject to disciplines),
the July version only mentions it as an 'issue of interest but not agreed'.

4.2. Transparency

The draft modalities contain several provisions which are destined to improve transparency,
both for the application of modalities in view of the establishment of Schedules (e.g. for the
complex partial designation of sensitive products) and for the monitoring of the
implementation of Members' commitments. The draft modalities foresee more detailed
notifications to the Committee on Agriculture on each of the pillars of the AoA.** Overall,
the role of the Agriculture Committee would be reinforced, as well as the possibility to
monitor the 'real-time' implementation of the new agreement.

4.3. Peace clause

During the Uruguay Round, it had been agreed that a ‘peace clause' would be included in
the AOA in order to prevent disputes concerning agricultural subsidies during the period of
implementation of the agreement. This clause (article 13 of the AoA) was exempting green

38 Monetization of food aid refers to the sale of food at low prices on local markets to generate funds to be used

for other development projects. Monetization might decrease prices and displace local farmer's produce.
See paras. 161-167 of the July modalities.

See article 12 of the AoA.

See Annex M of the modalities.
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box measures from actions (under the Agreement on Subsidies and Countervailing
Measures -SCM- and other provisions of the GATT under which subsidies could be
challenged), and was significantly limiting such actions for amber, de minimis and blue box
measures, conditional upon their compliance with the AoA. Export subsidies were also
benefiting from limitations and exemptions.

However, the peace clause has expired, and the question now arises whether a new peace
clause will be negotiated as part of the Doha package. There is currently no express
proposal to this end. However, it should be anticipated that those countries which have a
defensive stance on their agricultural subsidies- and especially the US- will be likely to float
such a proposal.

4.4. Geographical indications and intellectual property issues

At present, geographical indications (Gls) are afforded a certain protection against
commercial parasitism in the WTO. The Agreement on Trade-related Intellectual Property
Rights (TRIPS) imposes Members to prevent the use of indications of the origin of a good in
a manner which misleads the public or constitutes an act of unfair competition. It also
foresees an additional protection for wines and spirits: subject to several exceptions, it
prevents the use of a Gl for a product not originating from the place concerned, even if
misuse would not mislead the public.

However, several WTO Members, and especially the EC and India, advocate for a better
protection, through (i) the extension of the additional protection granted to wines and
spirits to all Gls and (ii) the establishment of a register for Gls of wines and spirits. They
see it as a trade-off for the cuts in tariffs and subsidies. But other countries oppose this
extension (especially the US, Australia, which have already challenged the EC's Gl regime
at the WTO, as well as Canada and New-Zealand). They consider that the current
protection is sufficient and reject accusations of unfair practices. These oppositions reflect
different philosophies (brands vs Gls) and the important commercial stakes behind an
effective protection of Gls.

Finally, several Members -including the EC, Brazil, India, Columbia, Peru and the African
group- support the view that a third IP issue should be discussed together with the two Gls
issues. This issue relates to a proposal by several countries with a rich biodiversity to
amend the TRIPS agreement so that patent applicants would be required (i) to disclose the
country of origin of genetic resource and traditional knowledge used in the inventions, (ii)
to prove that they received 'prior informed consent' (a term used in the Biological Diversity
Convention), and (iii) to bring evidence of 'fair and equitable’ benefit sharing.

Talks have largely stalled on these issues, with some Members even questioning whether

the issues of ‘'extension’ and 'disclosure’ were within the scope of Doha's mandate of
negotiation.
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Chapter 2: The outcome of the July Negotiations (21-29th
July 2008)

The Doha Round has seen an unprecedented level of involvement from WTO Members as
compared to former Rounds. Negotiations were organised in various forms, since meetings
of the full membership were too heavy. As in former rounds, informal meetings were held
between 36-37 delegations, which were representing broader coalitions of Members (‘green
room' or ‘room E' meetings), in order to find agreements that would then be submitted to
the full membership.

During the July 2008 talks, the Director General of the WTO, Pascal Lamy, soon convened
meetings among a smaller group of seven Members- Australia, Brazil, China, the EC, India,
Japan and the US, being conscious that a deal had to be found among these key countries
before any agreement within the full membership could be envisaged. The outcome of
these meetings were then reported to green room sessions and then to almost daily
meetings of the full membership.*?

The main groups involved in the agriculture negotiations

The main groups of WTO Members involved in the Doha agricultural negotiations are the
following:

The Cairns group gathers countries with exporting interests. It includes Argentina,
Australia, Bolivia, Brazil, Canada, Chile, Colombia, Costa Rica, Guatemala, Indonesia,
Malaysia, New Zealand, Paraguay, Peru, Philippines, South Africa, Thailand, Uruguay.

The G20 gathers developing and emerging countries promoting the interests of
developing countries in the Doha Round. It includes Argentina, Bolivia, Brazil, Chile,
China, Cuba, Egypt, Guatemala, India, Indonesia, Mexico, Nigeria, Pakistan, Paraguay,
Peru, Philippines, South Africa, Tanzania, Thailand, Uruguay, Venezuela, Zimbabwe.

The G33 gathers developing countries which advocate in particular for special
protections for the agricultural sectors of developing countries.

The G10 gathers countries which maintain protections to their agriculture. It includes
Bulgaria, South Korea, Iceland, Israel, Japan, Liechtenstein, Mauritius, Switzerland,
Taiwan and Japan.

The Cotton-4 gathers 4 African cotton-producing countries advocating for a drastic
reduction of developed countries' subsidies to cotton. Thes countries are: Benin,
Burkina Faso, Chad and Mali.

The G7 refers to the 7 Members which held discussions on key agriculture and NAMA
issues during the July talks. It includes Australia, Brazil, China, the EC, India, Japan and
the US.

42 3ee WTO news, ‘DDA July 2008 package- summary', 30 July, available on the WTO website.
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The focus was put on a limited number of core questions among the G7, but other issues
were also discussed within negotiating groups.

In an attempt to reach a deal among the G7, Pascal Lamy proposed a package which was
an attempt to find a compromise between agricultural concessions of developed countries
and NAMA concessions of emerging countries (1). However, discussion took a political turn
and the Lamy package was rejected (2).

1. The tedious start of the talks and Lamy's attempt to propose a
package deal

The first days of the July negotiations did not see any real progress towards a deal, as
substantial differences persisted between key Members. The only meaningful move had
come from the US, which offered on 22 July to lower its proposed OTDS limit to around $15
billion.

However, emerging countries, and especially India, were taking a tough stance on special
tariff protections for developing countries.

On 25 July 2008, Pascal Lamy, drawing upon the various positions and proposals discussed
among the G7, proposed a set of modalities and figures on key unresolved issues in
agriculture and NAMA, around which an agreement could be found.

This package, which was distributed as a one-page sheet of WTO jargon and was not made
available to the public, was however reported in detail.** It may be summarized as follows:

1.1. Agriculture

e OTDS: the US would lower its overall distorting domestic support by 70% (to $14.5
billion), the EC by 80% (to 22 billion);

e Tariffs: Developed countries would cut their highest tariffs (over 75%) by 70%;
Developed countries' tariffs would be capped at 100%, except for sensitive products.
Iceland, Japan, Norway and Switzerland would be allowed to exceed the cap for 1%
of non-sensitive products, subject to additional TRQ expansion;

e Sensitive products: Developed countries could designate 4% of tariff lines, and
possibly 6% for Members with many tariff lines above 75%. This latter proposal
responds to some Members' demands -especially Japan and Canada- of a bigger
entitlement of sensitive products. The TRQ expansion for the 2/3 deviation would be
4% of domestic consumption;

e Special products: developing countries could designate 12% of special products,
with 5% subject to no tariff cut at all, but with an average tariff cut of 11% (this
would mean that if they choose to use the 5% exemption, they would be subject to
an average 18,9% reduction on other products);

e New WTO Members: recently acceded Members (including China) could designate
13% of special products, with a 10% average cut;

2 see in particular: WTO news of 26 July 2008, available on the WTO website; ICTSD's analysis, 'unpacking

Lamy's July 2008 Farm trade package', available on the ICTSD website.
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e SSM: the additional tariff could exceed the pre-Doha bound rates only when import
volumes surge by 40% above the preceding three-year average. Developing
countries would be allowed to surpass the current tariffs only by 15% or 15 ad
valorem points, whichever would be the greater. But the remedy would not be
normally applicable if prices are not actually declining;

1.2. NAMA

e Tariffs: numbers were suggested for the coefficients of the so-called 'swiss formula’
(see box on tariff-reduction formulas above) that would be used to determine tariff
cuts for industrial products, and for the flexibilities that would be granted to
developing countries. For developed countries, the coefficient would be 8 (tariffs
would be cut to below this value). Developing countries would be able to use a
'sliding-scale': they could choose between a coefficient 20, 22 or 25, but the higher
the coefficient they would take, the less they would have flexibility for sensitive
products (in the number of products to be sheltered and in the deviations from full
cuts);

e Sector-specific liberalisation initiatives (initiatives aiming at achieving extensive
liberalisation in certain specific sectors, e.g. automobile or chemicals): a clause was
proposed, according to which countries could commit to participate in negotiations
for at least two important sector-specific initiatives. Developing countries that would
make such a commitment could be rewarded with a higher coefficient in the swiss
formula;

e 'Anti-concentration’' clause: in order to prevent certain developing countries from
concentrating their tariff-reduction flexibilities (and thus maintain high tariffs) on a
limited number of key sectors, e.g. automobile. Developing countries would have to
apply full tariff cuts to either 20% of tariff lines or 9% of import value within each
HS chapter.

2.The rejection of Lamy's package and the failure of the July
negotiations

The first reactions to Lamy's package were mixed.

The EC said that the reduction in barriers to manufactured goods in developing countries
was too weak. China expressed concerns that the unclear formulation concerning sector-
specific initiatives would oblige it to participate, while it had never taken such a
commitment. China and Brazil complained that the cap for US farm subsidies was still too
high.

Still, there was growing acceptance, and Celso Amorim, Brazil's representative, said that he
could accept it as a package. The EC, the US, Japan, Australia and Brazil seemed to agree

too.

However, the Indian Minister of Commerce Kamal Nath expressed a clear opposition on the
proposed conditions for the SSM. Although some elements of the package were close to its
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demands, such as the full exemption from tariff cuts for 5% tariff lines, he rejected the
whole package.

For India - and for China as well-, it was vital to ensure an effective protection to poor
farmers in case of import surges, and the SSM as Lamy had proposed it, was not enough
operational. Because of the difficulty to monitor imports, by the time India would establish
a 40% import increase, it was argued that it would be too late. Therefore, they were
proposing to set a much lower threshold.

Kamal Nath summed up the political turn of the divide when declaring: "In areas which
affect livelihood and security, which affect poverty, there is no agreement, there is no

consensus. In areas that enhance prosperity, there is some consensus".**

The SSM problem: from a technical to a political blockage

Among several points of contention, the SSM appeared to be one of the main causes of
the failure of the July talks. The disagreement was not about the existence of the SSM
itself, since most Members recognised the legitimacy of protecting poor farmers from
international competition. WTO Members had even more or less agreed on the triggers
for the right to apply additional tariffs, and on the corresponding tariff increases.

The blockage came from the situation where the SSM would lead to tariffs above the
bound tariffs fixed at the Uruguay Round.

The discussions led to a political divide. For proponents of the SSM (in particular the
G33 and among them, India and China), this instrument should afford an effective
protection to poor and vulnerable farmers, and it should allow developing countries to
raise tariffs above pre-Doha bound rates when necessary. They underline that the SSM
should be as flexible as the current agricultural safeguard that developed countries have
been enjoying so far, and that it remains necessary as long as they will face subsidized
exports from developed countries. While the SSM might not be necessary when the
applied tariff is much lower than the bound tariff (countries can raise the tariff up to the
ceiling), some countries apply tariffs which are very close to bound tariffs, and thus
want to be able to exceed current bound rates to protect against import surges. This is
why a country like India, which has a certain margin between applied and bound tariffs
in general but no margin for a few very sensitive products like rice, expresses such
serious concerns about the SSM.

For countries with exporting interests (Cairns group, the US), the SSM should be more
restricted and should be limited to the period of implementation. The underlying theory
behind their position is that better export opportunities will allow poor farmers to
develop and escape poverty, and that the Uruguay Round commitments should not be
touched. They fear that a low trigger would lead developing countries to use the SSM
too often and that, similarly to variable levies (which were banned during the Uruguay
Round) they would disrupt normal trade expansion.

Despite India's clear opposition on the particular SSM issue, the US declared that it could
accept the package, provided China would agree to open up certain markets in industrial

44 Quote from ICTSD, 26 July 2008, "WTO mini-ministerial evades collapse, as Lamy finds way forward",

available on the ICTSD website.
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and agricultural goods. In particular, it seemed to imply that it would make cuts to its
cotton subsidies conditional upon tariff cuts for cotton in China.*®

However, China refused to make further concessions. In agriculture, it refused to keep
certain crops off its list of special products - including cotton (for which China is the largest
importer but also has 10 million poor farmers), wheat and corn. In industrial goods, it
refused to commit participating in sector-specific negotiations on chemicals and machinery,
recalling that it had already made important tariff cuts when it joined the WTO.

There were also serious concerns outside the G7. Argentina, in particular, was strongly
opposed to Lamy's proposal on NAMA, saying that it would hurt its clothing and auto
industries. South Africa and Venezuela expressed similar concerns. The G33, for its part,
rejected Lamy's figures for the SSM and proposed a trigger of 15% (instead of 40%) and
an increase of the tariff of 30% above current bound rates.

Pascal Lamy proposed to focus on the SSM in order to unlock this issue. An alternative
mechanism was put on the table, whereby developing countries would have to show that
imports were causing ‘demonstrable harm' to their farmers. A panel of experts would
review the action and could declare it illegal. While India and the G33 were seeming to
accept this alternative, the US strongly opposed it. A group led by Jean-Luc Demarty from
the European Commission then tried to determine a tiered formula with higher tariff
increases for higher import surges. However, China and India expressed reservations to
this formula and the US rejected it.

On Tuesday 29 July, in the evening, Lamy had to announce that there would be no
compromise. Many participants acknowledged that the talks had come very close to an
agreement. The SSM issue and India's opposition undoubtedly had the most visible role in
the failure, but it was not the only obstacle to an agreement. The US did not seem ready
for such a deal and many observers consider that it was not unhappy about the opportunity
offered by India's position on SSM. A number of other countries may also have been
relieved that no conclusion had been possible.

Finally, it should be underlined that on 26 July, a 'signalling conference' was held on
services, during which several countries indicated that they were ready to provide
substantial revised offers on the liberalization of services both in terms of sectors and
modes of supply.*®

4 see press conference of 22 July of the US Undersecretary for Agriculture Mark Keenum, reported in ICTSD, 7

August 2008, "Agricultural safeguard controversy triggers breakdown in Doha Round talks".
The GATS distinguishes between four modes of supplying services: cross-border trade, consumption abroad,
commercial presence, and presence of natural persons.
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Chapter 3: The progresses captured and the remaining
disagreements

Despite the failure of the July talks, progresses were made in a number of areas in July and
technical discussions continued from September on the basis of the 'July package'. This
work was ‘captured’ for an important part in a new version of the draft modalities published
on 6 December 2008.

This fourth draft of the year 2008 includes figures instead of ranges for domestic support
and tariff cuts, which derive from the Lamy package, as well as significant fine-tuning of
disciplines and flexibilities. However, disagreements persist on a number of issues, even if
the chairperson has issued three working documents trying to propose compromises with
some of them (the selection of sensitive products, the creation of new TRQs and the SSM).

At present, a ministerial conference is foreseen to be held at the end of the year 2009, but
for now it is intended to focus on a general view of the WTO in the current global economic
environment.

1. Areas where progress was made

e OTDS: Lamy's figures were consolidated;
e Tariffs: Lamy's proposal for the highest tariffs was consolidated;

e SSG: the December modalities provide for the immediate cut of the SSG to 1% of
tariff lines and its elimination after 7 years. Some additional limits would apply: in
particular, during the 7-year period, the SSG could not raise a tariff above the pre-
Doha bound rate, and its use for a sensitive product would entail the maximum TRQ
expansion;

e Special products: Lamy's proposal was consolidated for the most part. However, the
December text specifies that "a number of developing country Members have
expressed reservations" concerning the numbers;

e tropical and preference erosion products : there was convergence on the lists of
products (and on tariff treatment for tropical products), but the products which
could potentially be on both lists still raise concerns. A deal still lies for a large part
on an agreement concerning bananas. The EC had made a significant move in July
by proposing to lower tariffs for bananas from €176 per tonne to €114 per tonne by
2016. However, it later specified that this offer was only valid as part of the wider
package deal floated in July.

e LDCs: there was an agreement on the language for providing quota-free tariff-free
market access;

o flexibilities for developing countries: flexibilities were agreed on sensitive products
and on the SSG, and for NFIDCs concerning their overall subsidies cut and blue box
support per product;

e export competition: convergence was achieved on the modalities for phasing out
export subsidies (in particular for setting the permitted volumes at their average
2003-2005 level), for disciplining export credits and food aid, and eliminating
monopoly powers of state trading enterprises.
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2. Areas where disagreements persist

e Sensitive products: this issue remains contentious. The draft modalities include
Lamy's proposal that 4% of tariff lines could be designated as sensitive, that
Members which have a high number of tariff lines in the top tier could designate 2%
more subject to certain conditions (e.g. additional TRQ expansion). However, the
paper specifies that Japan and Canada disagree with this proposal (Japan would like
8% of tariff lines and Canada 6%) Moreover, the question of whether every product
could be designated, or only those products that are already subject to a tariff
quota, remains unsolved. A compromise on this is essential, since not all sensitive
products are currently subject to a TRQ. Concerning tariff quota expansion, the
December text indicates a less important TRQ expansion than the July draft when
the two third deviation (i.e. the most important) is chosen (no less than 4% of
domestic consumption, whereas the July draft was indicating 4 or 6%);

e SSM: The issue remains unsolved. A separate paper issued by the Chairperson
proposes compromise disciplines (dealing with e.g. the degree to which the tariff
could exceed pre-Doha bound levels, how many products would be allowed etc.);

e Cotton: cotton subsidies, one of the important issues -and potential 'deal-breaker’-
that were left aside in July, remains to be solved, all the more than, otherwise, it
could trigger a veto of the cotton-producing African countries;

e Gls: there was not much progress, although the issue is a political 'must have' for
the EC. In particular, there are divergent views on the legal effect of the
international register for Gls of wines and spirits;

e Tariff simplification: this issue of whether tariffs should all be converted in ad
valorem form or whether a certain share could remain specific has not been solved;

e Other issues of contention: the monetization of food aid remains controversial, and
the issue of differential export taxes was left aside.
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PART TWO: Implications of the EC and US proposals for
their agricultural policies

From the start of the Doha Round, it was clear that the EC and the US would have to make
significant concessions in the agricultural negotiations.

The EC initiated major reforms towards a more '"WTO-friendly' CAP in 2003. These reforms
gave it more margins to make concessions, in particular concerning domestic support, and
move away from a purely defensive stance. However, WTO Members pushed the EC to the
limits of its negotiating margins.

The US, by contrast, continued to implement its agricultural policy without pursuing the
objective of favouring its negotiating position. The farm bill became a target in the
negotiations, and the US was forced to make concessions, especially on domestic support.

Keeping in mind this fundamental difference in approach, the purpose of chapters 1 and 2
is to examine to what extent the EC and US' commitments would constrain their respective
agricultural policies.

The EC and US positions in the Doha Round should also be viewed in light of the WTO cases
on agricultural subsidies, which has major implications for WTO Members, especially if the
Doha Round was not concluded on the basis of the present package. Chapter 3 undertakes
such an analysis.

Chapter 1: Analysis of the EC proposal against the CAP

The assessment of the consistency of the EC proposals against the CAP implies suggesting
what concessions would result from these offers and what would be their implications for
the corresponding aspects of the CAP.

It is useful, before making such an assessment, to explain how the evolution of the CAP
was driven by the WTO context, and to present the EC's negotiating strategy and offers.

1. Evolution of the CAP in the WTO context

The original CAP was build around a system of guaranteed prices and interventions at the
EC level in order to stabilize markets. In case of tensions on a market (such as
overproduction) leading prices to fall below the guaranteed price, the EC would buy
surpluses and export them with subsidies that were covering the difference between
European and world prices. This system was supported by an import protection (through
variable levies) which ensured that imported products would not enter the European
market below a certain threshold price.

The CAP then underwent a major reform in 1992 (the 'MacSharry reform'), for internal

reasons (the CAP was leading to huge overproductions and high expenses) and also under
the influence of the Uruguay Round negotiations. Guaranteed prices for the main
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productions (arable crops and beef in particular) were cut, and the resulting losses of
revenues for farmers were compensated by direct payments. Moreover, production was
controlled by quantitative restraints (such as the mandatory set-aside of land). The
reduction of prices and the control of production entailed a reduced need for export
subsidies.

On the basis of this reform, the EC negotiated -mainly with the US- the creation of the blue
box, in which it could place its compensatory payments. The blue box was one of the main
devices of the consistency of the reformed CAP with the Uruguay Round disciplines. In
addition, the EC managed to maintain sizable amounts of amber box support and high
tariffs on the most sensitive products.

Then, the 1999 reform (the 'Agenda 2000") reinforced the trend towards less 'distorsive’
forms of domestic support. Intervention prices were further reduced, reducing the gap with
world prices. Compensatory payments were increased, and a second ‘pillar’ on rural
development was introduced.

The 2003 reform constitutes a major change, in that it established a system for decoupling
direct payments from production -the Single Farm Payment (and a transitory system for
the new Member States, the Single Area Payment Scheme)- deemed to fall in the green
box. Moreover, the 2003 reform introduced a mechanism of transfer of budgetary outlays
from the first to the second pillar. Subsequent reforms (Mediterranean crops in 2004, sugar
in 2005, fruits and vegetables in 2007, wine in 2008) reinforced the decoupling of
payments and further reduced market supports.

Finally, the Health Check of 2008 furthered this evolution and reinforced the market
orientation of the CAP. It generalized the shift of intervention towards a safety-net,
decoupled or eliminated several amber and blue box direct payments, and introduced or
reinforced schemes intended to be eligible to the green box (such as insurance schemes for
crops, animals and plants).

The main features of the reformed CAP after the Health Check are the following:

e Direct decoupled payments under the Single Farm Payment (SFP) scheme;

e Specific supports for certain sectors;

e safety-net interventions in case of strong market disruptions;

e risk management tools to respond to heavier production risks for farmers arising from
increased market orientation and increased impacts of climate change;

¢ the elimination of supply controls (mainly milk quotas and cereals set-aside) in order to
allow farmers to better grasp market opportunities;

e A rural development pillar with more funds and addressing new challenges of
agriculture

The SFP
The SFP is an income stabilizer and is deemed to allow producers more flexibility to switch
productions depending on market conditions. With the progressive decoupling of direct

payments realized through the post-2003 reforms (and the Health Check decided the
decoupling of several additional payments), the SFP now represents most of the direct
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payments granted to farmers (more than 91% according to the Commission*’). The SFP is
notified as green box and as such, it is not subject to any budgetary ceiling.

While the SFP still results in very important differences in the level of payments granted to
farmers, the Health Check®® has introduced several measures to address this issue:

Firstly, it authorizes Members States applying the 'historical model’, in which the value of
payment entitlements is based on the individual level of past support, to approximate these
values taking into account the specificity of geographical zones. Similarly, it allows (i)
Member States applying the historic model to shift to the regional model, and adapt the
territorial allocation of payments on the basis of the CAP's objectives, and (ii) Member
States applying the regional model to approximate the value of entitlements.

Then, the Health Check gives Member States the possibility to use funds derived from the
new decoupling of several payments in order to grant new payment entitlements or to
increase the value of existing payments, on the basis of the type of agriculture practiced
during the 2005-2008 period (‘article 63" of the Regulation (CE) n°73/2009 on direct
support schemes to farmers).

Finally, it should also be mentioned that modulation (i.e. transfer of funds from the first to
the second pillar of the CAP), which was increased by the Health Check, entails a
reallocation of SFP funds towards rural development measures. The Health Check provides
that the modulation will be raised from 5% to 10% in 2012. In addition, recognising that an
important share of payments was granted to few beneficiaries, it introduced a
supplementary modulation for high amounts of payment.

Specific payments to certain sectors

Some coupled supports have been kept out of the SFP for certain sectors, especially those
vulnerable to market orientation (e.g. because they have no credible alternatives or
possibilities to switch productions).

In particular, for suckler cow, sheep and goat, where meat production is projected to
continue declining and coupled payments represent an important share of the farmers'
margin, the Health Check has kept the possibility for Member States to grant a coupled
payment. These payments pertain to the blue box.

Then, article 68 of Regulation (CE) n°73/2009 (as modified by the Health Check) allows
Member States to allocate up to 10% of their national envelopes to certain payments for
specific types of agriculture important for the protection of the environment, for
ameliorating the quality or marketing of products, for compensating specific disadvantages
of farmers in the milk, beef, sheep and goat meat, and rice sectors, located in vulnerable
zones or practicing vulnerable types of agriculture, or also for certain zones under
restructuring programs. Some of these payments, which would likely be in the blue box,
would be subject to a financial ceiling set by the regulation (3.5% of national envelopes).

Finally, the above-mentioned possibility for Member States to modify the allocation of
decoupled payments may also be used to redirect support towards vulnerable farmers.

47
48

See 2009 Trade Policy Review of the EC, WT/TPR/S/214, p.103.
See Regulation (CE) n°73/2009 of 19 January 2009 establishing common rules for direct support schemes for
farmers under the common agricultural policy and establishing certain support schemes for farmers [...].
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Safety-net interventions

The CAP after the Health Check has made a general move towards safety-net intervention
(by contrast with automatic buying). The situation is the following for the main
commodities:

Sector Intervention scheme
common wheat, butter, Skimmed Milk | mixed system (buying-in up to a maximum
Powder, quantity and then buying through tenders

managed by the Commission)
Durum wheat, barley, maize, sorghum, | Quantities set a zero but possibility for the

rice Commission to open tenders in case of
market disruption
Beef Tendering from the beginning

In addition, several other mechanisms have been eliminated or modified. For example, in
the dairy sector, the private storage aid has been kept for butter but removed for cheese,
the aid for certain industrial uses of butter has been eliminated, and the aids for the use of
skimmed milk (in the production of animal feed and in the transformation in caseins and
caseinates) have been maintained in optional form (the Commission can decide to apply
them in cases of market disruption).

Risk management measures

The main risks to which farmers are exposed are price risks (variations in output and input
prices) and production risks (variations in production due to vegetal or animal diseases,
environmental incidents...).

When devising the Health Check, the Commission considered that no risk management
tools were needed to deal with price risks, since they were sufficiently addressed with
existing instruments, i.e. mainly safety-net interventions when prices are low, and
decoupled support, which gives farmers more flexibility to manage risks and could "provide

a positive contribution in mitigating price variability for the agricultural community".*°

For production risks, the CAP after the Health Check provides several instruments:

- the Single Common Organization of Markets contains important provisions allowing the
Commission to take exceptional measures to support animal products in case of animal
diseases;*°

- Some rural development measures are related to risk management (e.g. restoring
agricultural potential damaged by natural disasters);

- the Health Check has introduced modalities for allowing and co-funding Member States'
financial contributions to crops, animals and plants insurance schemes, and to mutual
funds for animal and plant diseases and environmental incidents.

49 See Commission's impact assessment of the Health Check, 20 May 2008, COM (2008) 306 final, p.116.

50 council Regulation (EC) N 1234/2007 of 22 October 2007 establishing a common organisation of agricultural
markets and on specific provisions for certain agricultural products (Single CMO Regulation), articles 44 and
45.
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The elimination of production controls

The elimination of set-aside obligations for cereals and milk quotas, decided by the Health
Check, was prompted by the positive outlooks in these sectors. The elimination of set-aside
was deemed relevant in view of the expected high prices and even more so when stocks
were at record lows in 2007-2008.%" Likewise, the phasing out of milk quotas was seen as
appropriate in light of the significant internal and external demand growth and the price
increases of dairy products.®?

In the WTO context, these measures are deemed to allow European producers to better
respond to export opportunities arising from increasing market access under a Doha Round.

Rural development

With the Health Check, rural development will get increased funding through modulation.
This will finance the 'new challenges' facing European agriculture, and in particular climate
change, renewable energies, biodiversity, water management.

Several rural development measures are notified in the green box.

In sum, this new CAP model has allowed the EC to agree on substantial reductions in trade-
distorting support and to pave the way for its commitment to eliminate export refunds and
for its offer on tariff cuts.

2. Overview of the EC negotiating strategy and offers

The Commission's strategy has been to build on the CAP reforms initiated in 2003 and to
make significant offers on issues which were clear targets (especially domestic support), in
order to be in a better position to obtain concessions on NAMA and services and to defend
its red lines on the overall package.

As explained above, the 2003 CAP reform has allowed the EC to offer significant cuts in its
trade-distorting support. In turn, it requested parallel cuts on the part of other
'subsidizers’, and in particular the US. The EC also requested modifications of the green
box, so that the consistency of the SFP scheme with the decoupled income support
category would be consolidated.

The EC also committed to eliminate export refunds by 2013 -something which was very
important politically for developing countries. In turn, it sought the parallel elimination of
equivalent forms of export incentives, in particular through requirements imposed on
export credits and guarantees (in particular repayment terms and self-financing rules), on
monopoly powers of organisations such as Fonterra in New-Zealand, and the limitation of
food aid to cash-based, untied forms with the least trade-diversion effects.

On market access, the EC agreed on an ambitious formula for the reduction of tariff cuts,
as well as on the possibility to set a tariff cap, and it signalled that it could accept a
relatively low number of sensitive products if it had enough flexibilities in the tariff cuts.

51
52

See Commission's impact assessment of the Health Check, 20 May 2008, COM (2008) 306 final, p.66.
See Commission's impact assessment of the Health Check, 20 May 2008, COM (2008) 306 final, p.82 ff.
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Concerning its offensive interests, and apart from the opportunities that would arise from
the general disciplines on market access, the EC pushed for a better protection of Gls.

On these bases, the EC made the following main offers at the Hong-Kong 2005
conference®3:

- domestic support: a 70% cut in AMS, 80% for de minimis, and a ceiling of 5% of the
value of production for the blue box; a 60% cut in AMS for the US;

- market access: bands at 0-30/30-60/60-90/>90 and cuts at 35/45/50/60; for
sensitive products, acceptance of the principle that bigger deviation would entail bigger
TRQ expansion;

- export competition: export subsidies to be eliminated at a set date, conditional upon
the parallel elimination of other forms of export subsidies.

Along the negotiations, the EC obtained a revision of the green box criteria that would
better fit with the SFP, meaningful disciplines on US domestic support, export credits, food
aid and STEs. On market access, it made additional concessions but negotiated several
flexibilities.

In particular, it made an important opening on the SSG, by agreeing to drastically reduce
the number of SSG tariff lines, but obtained a 7-year period before its elimination. This
position was based on the fact that the SSG was important for only a handful of products -
and especially sugar-, and that the 7-year period, together with other possible flexibilities
could ensure an appropriate protection.

The EC also offered a higher cut in the highest band (a 70% instead of 60% cut) compared
to its Hong-Kong offer.

It agreed to set the number of sensitive products at 4% (the higher range was 6%), a
percentage that was deemed sufficient to cover most of the sensitive products, and
obtained a 2/3 deviation from the formula (instead of 50%) and the lower range of TRQ
expansion (4% and not 6%), making clear that this was a red line. Finally, it pushed for
some other flexibilities, in particular the modalities for TRQ expansion (‘partial designation®)
and the possibility (only for the EC) to keep 15% (instead of 10%) of its tariffs in specific
form (of which 5% in mixed or compound form).

53 see MAP-Brief, "analysing the EU's last offer on agriculture’, November 2005.
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The EC commitments as they would result from the December draft

Domestic
support

Market access

Export subsidies

modalities®*
OTDS: 80% reduction

Amber box: 70% reduction and product-specific limits at their
average during the 1995-2000 period

De minimis: 50% reduction (5% of the value of production in total)

Blue box: limited to 2,5% of the value of production, with product-
specific limits at their average during the 1995-2000 period

Green box: revised criteria
Tariff cuts: average tariff cut of 54%, and a tariff cut formula with
highest tariffs to be cut by at least 70%;

Sensitive products: 4% of tariff lines, with TRQ expansions
depending on the deviation from the formula (4% expansion for the
2/3 deviation);

SSG: reduce to 1% immediately and eliminate it after 7 years;

Tariff simplification: no less than 85% tariffs to be converted as
simple ad valorem, with 5% entitled to remain as compound or

mixed tariffs (still optional in the draft modalities);

progressive elimination by 2013

3. Assessment of the EC proposal against the CAP

The assessment of the implications of the EC commitments as they would result from its
most recent offer consists of the following:

- For domestic support, analysing how the reformed CAP would fit in the amber and blue
box, the OTDS and the green box as they would result from the EC proposal;

- For market access, analysing the impact of the reduction formula and other disciplines
on EC tariffs, and anticipating which products could be designated as sensitive and their

possible treatment;

- For export competition, specifying the steps of the phasing out of export subsidies and
identifying products that would be likely to be impacted;

- Evaluating the overall impact in terms of increased imports and export opportunities.

54

See in particular, 'The WTO Doha Round, Geneva Ministerial, July 2008', available on the website of European

Commission's DG TRADE.
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3.1. Domestic support
3.1.1. EC domestic support as notified to the WTO

Under the AoA, the EC only has a reduction commitment for the amber box, the blue and
green boxes being only subject to certain requirements. The final bound AMS for the EC-15
(i.e. the maximum permitted expenditure) is 67,2 billion euros.>® Because of the high AMS
recorded in the base period and because of the successive reforms, the EC has had no
difficulty to respect the disciplines of the AoA.

The first notification of domestic support of the EC, in 1995/1996, corresponded to the
implementation of the MacSharry reforms®®. It included:

- a large amber box amount (50.1 billion euros), composed mainly of market price
supports for an array of products (mostly arable crops, sugar, dairy products), non-
exempt direct payments and 'equivalent measurement of support' (for products where
no obvious administered price exists -mainly for fruits and vegetables);

- a significant blue box (20.8 billion), composed mainly of area payments for cereals and
oilseeds (limited by hectarage of crops), and livestock payments for beef, sheep and
goat (limited by headage of livestock);

- a sizable green box (18.7 billion), composed mainly of 'general services', investment
aids for farm structures, environmental and regional measures.

The following notifications reflected the main features of further CAP reforms, showing
continued reductions in AMS support and an increase in blue and green box support.

In 2009, the EC made a notification concerning the 2003 reform.®” It classified its
decoupled support schemes in the green box, the SFP in the decoupled income support
category, and the SAPS schemes in the general category of direct payments (subject to
less requirements than decoupled income support). It also indicated modifications related
to remaining coupled supports in existing blue box measures (for arable and protein crops,
rice, milk, sheep and goat meat, beef and veal), as well as the creation of new blue boxes
(durum wheat, seeds, hops, cotton, maintenance of olive groves).

Shortly afterwards, the EC made a full notification of domestic support concerning the
marketing years 2004/2005 and 2005/2006 and including the 2003 reform.>®

55 The bound AMS for the EC-27 has not yet been notified to the WTO.

56 Revised notification of the EC to the Committee on Agriculture, 11 May 2009, G/AG/N/EEC/12/rev.2.
57 Notification of the EC to the Committee on Agriculture, 24 February 2009, G/AG/N/EEC/58.

58 Notification of the EC to the Committee on Agriculture, 2 March 2009, G/AG/N/EEC/59.
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